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CRIMINAL DEFENCES AND THE BURDEN
OF PROOF

ALEX STEIN

Criminal trials are often conducted under uncertainty and involve risks of
error. One of the main objectives of the law of evidence is to determine
the extent to which persons accused of crimes can justifiably be exposed
to such risks. Criminal defendants have to be exposed to at least some risk
of being erroneously convicted. To immunize them completely from any
such risk would require that no charges whatsoever should be pursued
against the vast majority of offenders.! The law of evidence has, therefore,
to maintain a framework of both realistic and morally justifiable burdens
and standards of proof. This paper is primarily concerned with examining
the distribution of these standards and burdens in relation to criminal
defences, but before dealing with this issue a short statement of the
general principles applicable to the proof of offences and the underlying
rationale of these principles has to be made.

Justifying the criminal standard of proof

In English law, it is incumbent upon the prosecution to prove the defend-
ant’s guilt beyond all reasonable doubt.> Any harm suffered by society
when, owing to this high standard of proof, guilty offenders are acquitted
is thought invariably to be outweighed by the harm avoided by safeguard-
ing innocent defendants from erroneous convictions. This principle of
protecting the innocent applies to all kinds of charges, including the
relatively minor ones, and to any defendant, irrespective of the actual
amount of his suffering as a result of punishment.> Therefore, what seems
to justify this principle is not merely its tendency to minimise the magnitude
of physical or bare harm unjustly inflicted by mistaken convictions, such
as pain, suffering and frustrated expectations. Bare harm is an empirical
and contingent factor which varies from case to case and from person to
person and as such can be balanced against the harm caused by acquitting
guilty criminals, especially when those criminals re-offend. A non-com-
promisable standard of proof which defies the very idea of attempting any
balancing of this kind was unlikely to be adopted by a consistent law-
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